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Legislative/Regulatory Backdrop

>Texas Legislature in Session

>Split Congressional Leadership

>Groundswell for new water quality regulatory action 
(at both state and federal levels)

>Ongoing Drought

>Current personnel/hiring climate



Headline Crafting on Key 
Legislative/Regulatory Issues

>Tools to understand developments and proactively
address issues developing now and in future.

>On the ground solutions drive narratives to key 
stakeholders/involved parties:

-Customers/Ratepayers
-City Councils/Utility Boards
-Regulators
-Legislators



Top 5 Developments: #1

#1: Water Quality Permitting Changes/Updates at TCEQ

(Several changes/updates to track)



Petition to Revoke TCEQ’s 
delegation of NPDES authority

Overview:

• On September 23, 2021, citizen petition submitted to revoke TCEQ’s 
delegation of NPDES authority

• Petitioners requested that the EPA require that Texas correct the 
alleged “deficiencies” in the Texas Pollutant Discharge Elimination 
System program

• Petitioners requested that EPA withdraw Texas’ delegated authority to 
administer the National Pollutant Discharge Elimination System 
permitting program under the CWA



Petitioners’ Claims

• Petitioners argue TPDES program is purportedly deficient due to:
• Tier II Antidegradation review limitations
• Public participation limited opportunities (including air focus)
• Alleged failure to ensure that effluent limits contained in permits 

are demonstrated to be compliant with applicable regulations 
and water quality standards

• Alleged  failure to recognize that an injury to recreational 
interests is an independent and sufficient basis for judicial 
standing

Tied to Antidegradation Review and Recent TCEQ Permit Actions



What Petitioners Want

-Pull back TCEQ Authorization under NPDES Program

-Only two states in U.S. without delegation:



Current Status of Petition

• EPA is conducting an “informal investigation” of Texas’ CWA permit 
program

• CWA allows EPA to take steps including limiting or withdrawing a 
state’s authority of its delegated program is deficient



Current Status of Petition

• Excerpts from Letter:

• “If proven to be true, the allegations in the Petition are 
concerning.”

• Revocation can be warranted if a NPDES program fails to comply 
with public participation requirements.

• Investigation will determine whether EPA will “commence 
proceedings” (separate process) under federal regs (40 CFR 
123.64) – formal hearing with TCEQ providing written 
responses/answers to allegations.



Top 5 Developments: #1

#1: Water Quality Permitting Changes/Updates at TCEQ

Nutrient Loadings and Antidegradation Analysis
Court of Appeals Denial of Motion for Rehearing on 

Dripping Springs Permit (March 7, 2023)



Top 5 Developments: #1

#1: Water Quality Permitting Changes/Updates at TCEQ

-Nutrient Permitting and planning for new limits

-Stakeholder Involvement with TCEQ Permitting

-Compliance Period (three years) vs. on-the-ground 
WWTP updates to meet requirements



Top 5 Developments: #1

#1: Summary of Water Quality Permitting 
Changes/Updates at TCEQ:

a) EPA/TCEQ Delegation Review Ongoing (on Petition to 
Revoke)

b) TCEQ Antidegradation Analysis approach surviving 
challenges (for now)

c) Increased Nutrient limits in permits anticipated



Top 5 Developments: #1

#1: Summary of Water Quality Permitting 
Changes/Updates at TCEQ:

Desired Headline + Actions Utility Leaders to consider:

“CiTY prepared for more stringent 
permit following coordination of cip

planning with risk assessment”



Top 5 Developments: #2

#2: Environmental Justice/Public Access Updates:

Driven by Federal policy/EPA Emphasis

Background on Environmental Justice (“EJ”) Concerns and 
disproportionate impacts on certain communities



Top 5 Developments: #2

#2: Environmental Justice/Public Access Updates:

EPA Definition of EJ:

“The fair treatment and meaningful involvement of all
people regardless of race, color, national origin, or
income, with respect to the development,
implementation, and enforcement of environmental laws,
regulations, and policies.”



Top 5 Developments: #2

#2: Environmental Justice/Public Access Updates:

Federal Level:

-EPA announced $177 million to create 17 technical 
assistance centers for community seeks competing for 
federal funds (April 2023)

*Tied to projects for compliance monitoring funds, 
pollution clean-ups/workforce development 

-Enforcement Workplans with enforcement focus areas



Top 5 Developments: #2

#2: Environmental Justice/Public Access Updates:

State Level:

-Local impacts from TCEQ permitting activities at forefront 
of TCEQ Sunset Hearings

-Focused on public access and participation in certain 
permitting efforts



Top 5 Developments: #2

#2: Environmental Justice/Public Access Updates:
State Level:
-Plain Language Summaries for permits submitted (post 
May 1, 2022)

-Broad applicability across permitting (including air, water 
quality, water rights)

-No more than two pages, and include:
a) function of the plant/facility;
b) expected output of plant/facility;
c) expected pollutants to be emitted/discharged;
d) Applicant’s planned control of pollutants



Top 5 Developments: #2

#2: TCEQ Template for Permit Renewals:



Top 5 Developments: #2

#2: Environmental Justice/Public Access:

Desired Headline + Actions Utility Leaders to consider:

“utility fends off challenge to 
public notice process in critical 

water supply permit decision 
before tceq”



Top 5 Developments: #3 

#3: CERCLA AND PFAS DESIGNATION.

-PFAS/PFOA will be deemed “Hazardous Substances” 
under CERCLA following notice/comment rulemaking.

-Risks of Third Party Enforcement 



CERCLA made simple

-Current: Comprehensive Environmental Response, Compensation, and 
Liability Act (enacted Dec. 11, 1980) (also known as SUPERFUND)



CERCLA unpacked

-IDEA vs. Reality:
>Idea: Federally-established process to find and clean-up hazardous 

waste releases in the environment at the cost of the entity responsible 
for the release.

>Reality: Broad definitions, joint/severable liability, and third party 
litigation options create a wide universe of CERCLA defendants beyond 
those creating/releasing hazardous substances.



CERCLA unpacked

-Impacts on Utilities:
>No Passive Receiver Exemption

>Federal focus on Pretreatment for PFAS/PFOA removal



Top 5 Developments: #3

#3: CERCLA Hazardous Substances Designation for PFAS/PFOA:

Desired Headline + Actions Utility Leaders to consider:

“passive receiver exemption extended 
to water/wastewater/solid waste 

facilities, protecting against claims 
by cercla potentially responsible 

parties”



Top 5 Developments: #4

#4: Legislative Enactments from Texas Legislature:

Selected Bills of Interest from current legislative session:

-HB 4819 (Martinez): Relating to municipal requirements/ordinances and 
obligations to follow such local laws/ordinances as conditions of Chapter 26 
permits

-HB 2595 (Rosenthal): Relating to advertisement of disposable wipes as 
“flushable” in light of problems caused to municipal wastewater systems, with 
penalties for wholesalers/suppliers/retailers

-SB223 (Campbell): Would require at least one public meeting for initial permits 
for WWTPs in county where WWTP to be located



Top 5 Developments: #4

#4: Legislative Enactments from Texas Legislature:

Selected Bills of Interest from current legislative session:

-HB 441 (Lopez (Bexar Co)): Relating to penalties assessed by TCEQ and requiring 
notice issued to state representative and state senator of such penalty assessed 

-HB 934 (Dutton): Relating to affected persons status, and would make state 
senators and state representatives considered “affected persons” in 
administrative hearings 

-HB57 (Zwiener): Relating to TCEQ reporting and four-year requirement to 
prepare public report regarding impacts of climate change on human health, 
economy, infrastructure, surface water/groundwater, and emergency 
preparedness (among others)



Top 5 Developments: #4

#4: Legislative Enactments from Texas Legislature:

Selected Bills of Interest from current legislative session:

-SB 40 (Zaffirini): Relating to the establishment of uniform boil water notice alert 
system by TCEQ (with recission/expiration requirements and text messaging 
capabilities)

-HB 1889 (Tinderholt): Relating to study of Israeli seawater desalination 
processes and feasibility for use of technology in Texas 

-HJR 169 (Clardy): Relating to potential Constitutional amendment to dedicate 
revenues from particular sales/use tax to set-aside fund for water infrastructure 
investment in Texas



Top 5 Developments: #4

#4: Legislative Enactments from Texas Legislature:

Other Key legislative outcomes to track:

-Ultimate package on TCEQ and PUC Sunset (including requirements for 
public notice and public participation)

-Funding for water/utility infrastructure out of state surplus



Top 5 Developments: #4

#4: Legislative Enactments from Texas Legislature:

Desired Headline + Actions Utility Leaders to consider:

“legislative session ends with 
minimal unfunded mandates and 
support for utilities critical to 

delivering key services for texans ”



Top 5 Developments: #5

#5: TCEQ/EPA Enforcement Trends:

-Across environmental media

-State and federal developments

-Ways to plan ahead 
(or respond upon receipt of NOV/Agreed Order)



Top 5 Developments: #5

#5: TCEQ/EPA Enforcement Trends:

-State Enforcement Updates

-Expiration of “shield” agreements for wastewater 
infrastructure (SSOI)

-Enforcement process and timing updates (time from 
initiation to TCEQ Agenda to compliance deadlines)



Top 5 Developments: #5

#5: TCEQ/EPA Enforcement Trends:
-State Enforcement Considerations/Best Practices

Before facing Enforcement
>Compliance History Review (August-October each year)
>Envt’l Audit under Audit Privilege Act (protection from 
violations discovered)

After receipt of Proposed Agreed Order
>Don’t pay fee; apply for SEP (can get credit for 
compliance costs incurred)
>Negotiation of terms/requirements



Top 5 Developments: #5

#5: TCEQ/EPA Enforcement Trends:
-Federal Enforcement updates
>Continued use of Administrative Orders

>Lesser focus on municipal Consent Decree initiation 
(trends are extensions/modifications)

>Reporting via DMRs/Monthly Spill Options (vs. 24-
hour/5-day)



Top 5 Developments: #5

#5: TCEQ/EPA Enforcement Trends:
Desired Headline + Actions Utility Leaders to consider:

“Municipal permit compliance recognized by 
industry groups for exemplary 

performance to meet more stringent 
standards”



Top 5 Developments: #5

Top 5 Summary:

1. Water Quality Permitting Changes
2. Environmental Justice Trends
3. CERCLA Exposure due to PFAS designation as “Hazardous 

Substances”
4. Texas Legislative Developments
5. Enforcement Trends at State/Federal Levels



Nathan Vassar
nvassar@lglawfirm.com 
512.322.5867

Questions?
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